UNIONS AND THE LAW

Both in India and the United States, there were no special labor laws until about
1930. Employers were not required to engage in collective bargaining with employ-
eces and were virtually unrestrained in their behavior toward unions; the use of spies
and firing of union agitators were widespread. “Yellow dog” contracts, whereby man-
agement could require nonunion membership as a condition for employment, were
widely enforced. Most union weapons—even strikes—were illegal.

This one-sided situation lasted until the Great Depression (around 1930). Since
then, in response to changing public attitudes, values, and economic conditions,
labor law has gone through three clear periods: from “strong encouragement” of
unions, to “modified encouragement coupled with regulation,” and finally to
“detailed regulation of internal union affairs.”?*

In India, the Trade Union Act was passed in 1926, where both employees and
employers could join to register a union. Later, legislations like the Industrial Dis-
putes (ID) Act, 1947; and the Factories Act, 1948, came into force. The ID Act,

1947, laid down the framework for resolving conflicts between employers and
workers or unions. ‘

THE COLLECTIVE BARGAINING PROCESS
What Is Collective Bargaining?
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What Is Good Faith?

Good faith bargaining is the cornerstone of chectin: labor-management relation
It means that both parties communicate and negotiate, that they match Proposals.
with counterproposals, and that both make every reasonable effort to arrive at an
agreement. It does not mean that one parly compels another to agree toa prOposal
Nor does it require that cither party make any specific concessions (although asa;

practical matter, some may be necessary).?
How can you tell if bargaining is not in good faith? Here are 10 examples

1. _Surfac_e bargaining. Going through the motions of bargaining without any real
intention of completing an agreement. 4

2. Inadequate concessions. Unwillingness to compromise, even though no one is
required to make a concession. :

3.1
pr:dz:;au]a;t:: p;oposal§ ‘fmd demaflds. The NLRB considers the advancement of
p 0 be a positive factor in determining overall good faith.
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The Negotiating Team

Both union and management send a-n'fegotiatipg team to the bargaining table, ang
both teams usua]ly- go into the bargaining sessions having “done their homework ”
Union representatives will .have sounded Ol.}t union members on their desires and
conferred with representatives of related unions. ¥

Management uses several techniques to prepare for bargaining. First, it
prepares the data on which to build its bargaining position.?8 It compiles data on
pay and benefits that include comparisons with local pay rates and to rates paid for
similar jobs within the industry. Data on the distribution of the workforce (in terms
of age, sex, and seniority, for instance) are also important, because these factors
determine what the company will actually pay out in benefits. Internal economic
data regarding cost of benefits, overall earnings levels, and the amount and cost of
overtime are important as well.

Management will also “cost” the current labor contract and determine the
increased cost—total, per employee, and per hour—of the union’s demands. It will
use information from grievances and feedback from supervisors to determine what
the union’s demands might be, and prepare counteroffers and arguments.?? Other
popular tactics are attitude surveys to test employee reactions to various sections of
the contract that management may feel require change, and informal conferences
with local union leaders to discuss the operational effectiveness of the contract and
to send up trial balloons on management ideas for change.

Collective bargaining experts emphasize the need to cost the union’s demands
carefully. One says,

“The mistake I see most often is [HR professionals who] enter the negotiations
without understanding the financial impact of things they put on the table. For
example, the union wants three extra vacation days. That doesn’t sound like a
lot, except that in some states, if an employee leaves, you have to pay them for

unused vacation time. [So] now your employer has to carry that liability on
their books at all times.”3° '

Bargaining Items

{2 P;aCtice, saying one must bargain over “wages, hours, and working conditions” is
Tl?eszoaari' erlbOI: law sets out categories of specific items that are subject to bargaining:
mandatory, voluntary, and illegal items. ;
lhcyvgleucf:)t;:‘g (or permissible).ba}rgaining items are neith.erz mandatory nor illegal;
inhgec Zn}ziart (?f negotiations only through the joint agreement of both
voluntary items Yumon. Neither party can compel the other to negotiate over
refuses to bargai.n 3:11 Canlnot holF1 up signing a contract because the other party
legal bangaiatn a tvo untary item. Benefits for retirees might be an example.
Members exclugvel gw t)zlll(;sbarfel forblldden. by law. A clause agreeing to hire union
“Table 151 rezem ¢ illegal in a right-to-work state, for example.
Wl“_ch bargainig s $ some of the 70 or so mandatory bargaining items, over
zrerlods, layoffs, tgansfr:;ng:to?’ under the law. They include wages, hours, rest
© 2dded ag he law evol;'es,ne 1ts, and severance pay. Others, such as drug testing,
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Bargaining Stages

The actual bargaining typically goes through several stages.! Firgt, ¢y
presents its demands. At this stage, both parties are usually quite far apart op
issues. Second, there is a reduction of demands. Here, each side trades off s,
its demands to gain others. Third come the subcommittee studies; the parties
joint subcommittees to try to work out reasonable alternatives. Fourth, the ps
reach an informal settlement, and each group goes back to its sponsor. U
representatives check informally with their superiors and the union memt
management representatives check with top management. Finally, once everyt
is in order, the parties fine-tune and sign a formal agreement.

Bargaining Hints
Expert Reed Richardson has the following advice for bargainers:

e iy und
L. Be sure to set clear objectives for every bargaining item, and be sure you
stand the reason for each.

2. Do not hurry.

3. When in doubt, caucus with your associates.

4. Be well prepared with firm data supporting your position.

5. Strive to keep some flexibility in your position. . fnd out W
6. Don’t concern yourself just with what the other party says and does
7. Respect the importance of face saving for the other party put 2

oals,
8. Be ale.rt to the real intentions of the other party—not only for 8
for priorities,

9. Be a good listener.

10. : .
Build a reputation for being fair but firm. /

=
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11. Learn to control your emotions and use them as a tool

12. As you make each bargaining move, be sure you know its 3 ;
other moves. ‘ relationship to all

13. Measure each move against your objectives.

14. Remember that collective bargaining is a compromise process. There is no -
such thing as having all the pie. no

15. Try to understand the people and their personalities.32

Impasses, Mediation, and Strikes

In collective bargaining, an impasse occurs when the parties are not able to move
further toward settlement. An impasse usually occurs because one party is
demanding more than the other will offer. Sometimes an impasse can be resolved
through a third party—a disinterested person such as a mediator or arbitrator. If the
impasse is not resolved in thissx?)vay, the union may call a work stoppage, or strike, to
put pressure on management.

Third-Party Involvement Negotiators use three types of third-party interven-
tions to overcome an impasse: mediation, fact finding, and arbitration. With
mediation, a neutral third party tries to assist the principals in reaching agreement.
The mediator usually holds meetings with each party to determine where each
stands regarding its position, and then uses this information to find common
ground for further bargaining. The mediator is always a go-between, without
authority to dictate terms or make concessions. He or she communicates assess-
ments of the likelihood of a strike, the possible settlement packages available, and
the like. | |

In certain situations, as in a national emergency dispute, a fact finder may be
appointed. A fact finder is a neutral party who studies the issues in a dispute and
makes a public recommendation for a reasonable settlement.3* Presidential
emergency fact-finding boards have successfully resolved impasses in certain critical
transportation disputes.

.Arbitration is the most definitive type of third-party intervention, because the
E:;itliit(:rfe(c)ifii?or}:as tc};(} poxzer to deter'miné and dictate the settlement terms.
impasse. With bim?z‘?z a[()ZF 1r{d_mg, arbxtrat‘lon can guara}ntee a SOluthI.l to an
atbitiateiry il Wigtharn ztrZ.tzcc)ﬁ, both‘ parties are committed to accepting the
be voluntary or C(-)m ulsoon (z.n m{igl arbztmtzon,_ they are not. Arbitration may also
In the United States }\)rolunz 120 ozl wer wor.ds, ¥rnp.osed by a government agency).

There are two rr’lain e ry binding aantrann is the most prevalent.

pics of arbitration. Interest arbitration centers on working

out a lahor g
; greement; the parti : .
when one or bot, Dhtice parties use it when such agreements do not yet exist or

ar i | : e
?"}“bf Means “contract inter erseelflng to change the agreement. Rights arbitration
2SUng contract terms, fo pretation arbitration.” It usually involves interpreting
, i

Oght to 1y r instance, wh .
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